Put some teeth In
vour dog-bite claim

KENNETH PHILLIPS

A single dog Dite
may generate several

Causes of action.

Recognizing all
hotential clarms
will ensure thal

you fully vindicate

your client’s rights.
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A dog bit my 10-year-old son on
the face two weeks ago,” the
woman begins. “But nobody

will take responsibility for it—not the
lady who was walking the dog, not the
guy who owns it, and not their landlord.
Now we 're afraid to go outside, because
they let that dog run loose whenever
they see us! What can we doz”

How you answer that question de-
pends on the specific facts of the case
and the law of the jurisdiction, includ-
ing the city, county, and state. Because
dog bites can resultin serious injuries, es-
pecially to children, such claims merit
careful evaluation.

Dogs bite more than 4.7 million peo-
ple annually, according to asurvey by the
Centers for Disease Control and Pre-

vention." Almost 800,000 bites per
year—one out of every six—are serious
enough to require medical attention,’
and nearly 368,000 victims (over 1,000
per day) are sent to hospital emergency
departments each year.’

The person responsible for the bit-
ing dog may be liable under several the-
ories: common law liability for keeping
an animal with a dangerous propensity,
statutory liability, negligence, negli-
gence per se based on the violation of a
dog-control law, negligent entrust-
ment, and premises liability. Injunction
statutes, nuisance laws, and “private an-
imal-control laws” may also provide
forms of relief for dog-bite victims.
And additional claims may come up af-
ter an attack if the dog owner fails to
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prove the dog was properly vaccinated
or provokes confrontations between
the dog and the victum.

Compensation
for attack

Common law, or scienter. “My neigh-
borsaid that the same dog bita girl down
the streetayear ago.”

[f the owner knew that the dog bitan-
other person before it bityour client, or
the defendant knew the dog’s behavior
clearly indicated thatit mightbite in the
future, you can establish common law li-
ability. The judicial decisions of every
state recognize this hiability theory, de-
scended from centuries-old English
common law. It is sometimes called the
“scienter’ cause of action, because the
essence of the tort is the defendant’s
knowledge that the dogisdangerous. In
the absence of actual or constructive
knowledge, there will be no liability even

If expert testimony establishes that the
dog was vicious.’

These are the key elements of com-
mon law liability for a dog bite:

® The dog bit a person before or
clearly exhibited the tendency to do so.

® The dog’s owner or custodian
knew of the prior incident or the dog’s
dangerous propensity.

B ['hedogbit the plaintuff.”

Most courts say satisfaction of these
elements creates absolute or strict lia-
bility, and in such courts, no amount of
reasonable care will shield the dog own-
er from lability.” Because all jurisdic-
tions allow one or more defenses, it is
probably more accurate to say that there
1s “almost strict liability.” One court has
even said that when the owner of a dog
knows of its dangerous propensities, the
“rules of liability are based upon negli-
gence and notstrict liability.™

When a plaintiff bases liability noton
a prior bite but on the dog’s clear exhi-
bition of the tendency to bite, courts dif-
fer as to exactly what is sufficient proof
of adangerous propensity. Forexample,

ferocious barking might be sufficientin
one state * but notanother.”

Although this cause of action applies
most clearly to the dog owner, itoften can
be broughtagainstanyone who has asub-
stantial degree of proprietary control

over the animal. Cases and statutes vari-
ously use the terms “owner,” “keeper,”
“harborer,” “custodian,” and “guardian.”
The meanings differ, sometimes just
slightly. “"Keeper”is often defined as one
who is caring for or has custody or con-
trol of the animal. “Harborer” is usually
defined as someone who is sheltering or
oiving refuge to the animal at a specific
place. “Custodian” and “guardian™ are

states and the District of Columbia
have enacted statutes establishing some
degree of “strict” liability in dog-bite
cases.”” A dog does not necessarily get
one free bite in these jurisdictions, and
1t usually 1s unnecessary to prove that
the defendant acted wrongfully in any
manner.

From state to state, however, the par-
ticulars of these statutes vary greatly.

Dogs bite more than 4.7 million people annually,
according to the Centers for Disease Control and
Prevention. Almost 800,000 bites per year are
serious enough to require medical attention.

more recent terms thatoften are defined
in statutes to be the equivalent of "own-
er.”"” Be aware of these differences be-
cause liability sometimes can depend on
which termis used."

In practice, the animal-control
records and official bite-investigation re-
ports can establish ownership, aswill the
consent to surrender the dog for eu-
thanasia, which must be signed by the
dog’s owner. Liability also attaches to a
jointowner of the dog."”

There is an infamous defense to the
scienter cause of action. The common
law shielded a dog owner from civil lia-
bility to the first vicim of each of his or
her canines. This came to be known as
the “one-bite rule,” the “first-bite rule,”
or the “first-bite-free rule.”

Some states still adhere strictly to it,
demanding that the victim always prove
that the defendant knew the dog was
dangerous. A Hawaii court of appeals
put the scienter requirement back into
this cause of action even after the legis-
lature passed a dog-bite statute that
clearly appeared to say scienter was not
necessary."” Otherstates have eroded the
requirement, permitting claims based
on negligence and other causes of ac-
tion that do not require scienter, or al-
lowing constructive knowledge to be
substituted for actual knowledge.

Statutory liability. Many people have
concluded that the one-bite rule has no
place in modern America." In fact, 30

Some apply only to a bite, others to any
Injury.' Some reach only the dog own-
er; others reach everyone who has cus-
tody, control, or a financial interest in
the dog (including its “keepers” or
“harborers”) and even the parents of a
minor dog owner.'” A statute might ap-
ply only to cases of severe injury,” or
make the dog owner strictly liable only
for medical bills" or economic losses
not pain, suffering, and other nonpe-
cuniary damages.” It might protect
only guests, mail carriers, and police,”
or victims bitten while on the dog own-
er’s property or while being chased
away from it.” It even might be limited
to dogs thatlive in cities.”’ And two states
allow an exemption if the owner posts
a "bad dog” sign.™

A number of cities and counties have
their own strict liability ordinances. For
example, the city of Beverly Hills, Cali-

fornia, holds owners liable for all losses
of any kind caused by their dogs.”” How-

ever, sometimes state law preempts these
statutes. In Burgin v. Tolle, an Indiana
town’s municipal ordinance making a
dog owner strictly liable for bites was
held void under a state law prohibiting
municipalities from altering law gov-
erning civil actions between private in-
dividuals.?” In a recent case inw-lving
Denver’s ban against pit bulls, however,
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that city’s ordinance was held to super-
sede a state statute banning all breed-
specific laws.”

If statutory liabilityis available, always
plead it—not by itself but along with
other claims, to avoid the statute’s con-
ditions and restrictions. For example, if
the statute covers onlyabite, you will still
have a viable claim if the defense estab-
lishes that the injury was inflicted by a
paw, making the statute inapplicable.

Negligence. “My daughter was bitten
at day care. The dog belonged to the
lady who runs it. She says she’s not re-

nation of comparative negligence, and
it can help persuade a jury to award
damages. Some states also permit en-
hanced damages or punitive damages in
cases of gross negligence.

Negligence perse. “The owner of the
dog that bit me got a ticket because his
dogwasn’ton aleash.”

Whether cited or not, the person who
violates an animal-control ordinance
can usually be held responsible under
the doctrine of negligence per se. It is
the most overlooked cause of action in
the field of dog-bite law; yetitis often the

When a plamntiff bases liability not on a prior bite

but on the dog’s clear exhibition of the tendency to
bite, courts differ as to what is sufficient proof
of a dangerous propensity.

sponsible because her dog never bitany-
one before.”

Many dog-bite incidents result not
from a dangerous canine but from a
negligent person. A bite can resultfrom
an error In the breeding, training,
keeping, handling, or confining of a
dog.” Examples abound: afriendly dog
in aday care center, adog with a painful
ear infection, a dog trained incompe-
tently in Schutzhund (a sport for dogs
that involves protection training),” a
dog placed on a bed with a two-month-
old baby.”

Even a nonvicious dog can cause 1n-
jury under certain circumstances. Re-
sponsibility lies with the person who puts
a “good” dog into circumstances where
a bite would be likely; such an error con-
stitutes negligence. Nevertheless, in
states that strictly adhere to the one-bite
rule, be prepared with strong evidence
of clear misconduct.

Negligence in maintainingadogisan
overlooked basis for liability. A dog that
is improperly socialized, untrained, ha-
bitually mistreated, sick, or suffering
from a painful disease 1s more likely to
bite a person, even if the dog has never
done so before. Proof of negligence is
importanteven in strictliability states be-
cause 1t can be factored into a determi-
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onlyclaim available in states thatadhere
to the one-bite rule.

The linchpin is the violation of an
animal-control law, such as a leash law,
prohibition against dogs running at
large, or prohibition against dogs tres-
passing. These are often found in mu-
nicipal and county codes and some-
times 1n state codes.

Generally, to support a claim of neg-
ligence per se in a dog-bite case, the
plaintiff must show the following:

B There was an animal-control stat-
ute or ordinance in effect at the time of
the attack.

B The intent of that law was to pro-
tect people such as the victim from be-
ing bitten by a dog.

B The defendantviolated the law.

B The dog bit the plaintff.

B The accident would not have hap-
pened but for the violation.

Almost all states hold that leash laws
and other animal-control ordinances are
a proper basis for this cause of action.™

The claim of negligence per se is ef-
fective against owners and nonowners
and applies to bitesand otherinjuries. It
1s most important for first bites in one-
bite states, where it often 1s the victim’s
only basis for compensation.

Negligent entrustment. “T'he dog was

on aleash, butthe neighbor’sson is only
|1 years old, and he either wasn’t hold-
ing it or he had dropped it.”

The emerging cause of action for
negligent entrustment arises when par-
ents entrust their dog to ason or daugh-
ter who fails to preventitfrominjuring a
third party. Courts have recognized that
a dog may become a source of danger
when put into the custody of a young
child who lacks sufficient judgmentand
experience to control it.” The parents’
entrustment might be unreasonable
and therefore actionable.

When the attacking dog was in the
custody of a minor, there usually is no
reason to cast the child’s parents as joint
tortfeasors. Most homeowners’ and
renters’ insurance policies define “In-
sured” to include the children of the
named insureds. Furthermore, some
states make parents automatically liable
for dog bites that occur because of the
acts of their children.”

However, it sometimes 1s necessary to
make a claim against the child’s parents.
State law might make minors immune
from suit,” and some states place a cap
on damages when parental liability 1s
purely vicarious.™

Premises liability. “The landlord got
sued before because this same dog bit
another kid about two years ago.”

The cause of action for premises lia-
bility has two important uses in dog-bite
cases. It can enable recovery against a
dog owner even in the absence of a pri-
or bite.” It also can be used against a
landlord, landowner, or premises man-
agerforabite inflicted bya tenant’s dog,
in states that recognize this theory of re-
covery.” This is crucial when the tenant
does not have renter’s insurance.

These are the key elements of a prem-
ises liability case against a landlord:

B The dog previously bit a person or
clearly exhibited the tendency to do so.

B Thelandlord knewaboutit.

B The dog bit the plaintiff.

® Thelandlord had the legal right to
take action that would have prevented
the plaintiff’s injury.

B The landlord had sufficient op-
portunity to take such action.

® Thelandlord failed to do so.™

If the dog was a watchdog or other-




wise was on the premises to further the
landlord’s business, then proot of the
last three elements is not required.”

The most difficult requirement is
that the landlord must be proven to
have scienter even inastatutory liability
state. However, the requisite degree of
knowledge about the dog’s dangerous-
ness varies from state to state. Most re-
quire actual knowledge, but some re-
quire only constructive knowledge in
certain situations.”

Keep in mind that a landlord may be
liable for ordinary negligence as well.
For example, he or she might let a ten-
ant’s dog out, neglect to fix a broken
fence, or unreasonably allow tenants or
third parties to let their dogs run freely.

Assault. “The kid was holding his
dog’s collar as I walked by. Then he said
‘Gethim!” and let go, and the dog came
rightforme.”

In 1992, Jeftrey David Mann used his
pit bull to maul and kill the woman he
was living with in Cleveland, Ohio. He
was convicted of murder. A person who
uses a dog as an mstrument of assault
can be held responsible civilly as well as
criminally. However, a civil suit can be

impractical because of insurance con-
siderations: Nobody can insure him- or
herself forintentional torts. If the guilty
party is the dog owner, the victim may
have to look to restitution in the crimi-

nal case and paymentfrom avictim com-
pensation fund.

Claims of bystanders and family mem-

bers. Do not overlook potential claims
available to bystanders. Dog attacks are

often witnessed by the victim’s family

members. The requirements for by-
stander claims differ from state to state.
Some require proof that the family mem-
ber was in the “zone of danger,” while
others demand that he or she simply was
there and suffered emotionally asaresult
of witnessing the incident. Loss of con-
sortium is another potential claim.

Postattack claims
Injunction and nuisance laws. “The
dog that bit me keeps on getting out. It

dug under the fence, and the owner
won'tfill in the hole.”

[njunction and nuisance laws are
available to protect a dog-bite victim
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against further emotional and physical
harm. Also, a number of states have
specific laws that enable the vicum to
geta courtorder requiring that the dog
be confined or even destroved. These
can be referred to as private animal-
control laws.

In Pennsvlvania, for example, a dog-
bite vicum can file a criminal complaint
against the owner of a dangerous dog
thatmay resultin its confinement, muz-
zling, or destructon.” In California, anv
person can seeka courtorder requiring
the confinement or destruction of a
dog that has bitten two people, or was
trained to fight, attack, or kill and has
bitten one person.*

Manyv dog-bite vicums are primarily
concerned about protecting their neigh-
borhood from the dog that mauled
them. Unfortunately, the contradictorv
mandate of animal-control officers—to
protect people from dogs, and dogs
from people—often resultsin confused

and ineffecuve measures againsta clear-
lvdangerous canine. Private animal-con-
trol laws enable the vicum to take action
directly against the attacker.

This cause of action has additonal
advantages. The insurer frequently
takes the position thatit has no duty to
protect the dog, meaning that the dog
owner has to retain separate counsel
for that aspect of the case. This mav
lead to a dispute between the insurer
and the insured, providing incentive
for early settlement.

Another advantage is that this cause
of action may lead to bifurcated pro-
ceedings involving the dog’s fate. This
can provide the plainuff attornev
with useful information about the bite
claim and an early opportunity to set-
te 1t.

Failure to vaccinate. “My husband was
worried sick. We kept calling the dog
owner. and so did animal control, butwe
never found out whether this dog had

Prepare your dog-bite case with

resources from the ATLA Exchange

The documents listed below and many
other useful resources on topics per-
taining to dog-attack liugauon are avail-
able from the ATLA Exchange. For
more information, contact the Ex-
change by phone at (800) 344-3023 or by
fax at (202) 3370977, or log on at
www.exchange.atla.org.

Documents and
document sets

Bohan v. Ritzo. The parties’ appellate
briefs in a case holding thata dog owner
was strictly liable for injuries that were
caused by the dog’s vicious or mischie-
vous acts, despite the absence of physi-
cal contact. (No. LR2885)

Casares v. Rosalina Gobert Hom Trust.
The plaintiff’s and defendant’s sum-
mary judgment memoranda in a case
that alleged failure to control a dog.
(No. LR2974)

Dauvis v. Norman. The court’s findings
of factand conclusions of law in a case
alleging strict liability where a pit bull
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attacked aman. (No. LR4149)

Fleming v. International Polar Expedi-
tions, Inc. The plainuft’s complaint and
summary judgment mouon and the
parties’ briefs on the motion inacase al-
leging failure to adequately confine a
dog. (No. LR2205)

Matthewsv. Amberwood Associates Lim-
ited Partnership, Inc. The parues’ appel-
late briefs in a case holding that a land-
lord owed a duty to a guest killed by a
tenant’s pit bull. (No. LR3352)

Pippin v. Fink. The plainutis’ appel-
late brief in a case in which the court
held that the domestic partner of adog's
registered owner can be held hable un-
der New Jersey's dog-bite statute for in-

juries the dog caused. (No. LR3862)

Reutter v. Reutter. The complaintand
answer and the plainutfs’” mouton for
summary judgment and supporting
memorandum 1n a case alleging strict
hability where a dog attacked a child.
(No. LLR3033)

Roland v. LeBlanc. The plaintift’s com-

T

ever been to the vet. Somvson had to get
rabiesshots.”

Local ordinances often require adog
owner tovaccinate hisorherdogagainst
rabies and give proof of the vaccinatuon
to animal-control authornues upon re-
quest. A bite vicim who has to submit to
rabies treatment because of the dog
owner's failure to vaccinate or provide
timelv confirmauoon of vaccinauonisen-
titled to compensation for treatment
costs, pain, and suffering. Thisisasepa-
rate tort, which can be pleaded as neglr-
gence per se and/or inflicton of emo-
tonal distress.”

Infliction of emotional distress.
“When thev see us go out, they let that
dog loose. We 're scared todeath!”

Although hard to believe. 1t is fairly
common for a dog owner to intentuon-
ally let a dog out, without a leash. to
threaten a previous vicum. Staging a
confrontanon with a dog-bite vicum ex-
poses the dog owner to claims of assault.

plaint, the parties’ briefs on the defen-
dants’ summary judgmentmotion.and
the courts order denving summary
judgment 1n a case alleging that a dog
constituted a dangerous condition at
an apartment building. (No. LR2901)

Smuth v. Acterno. The plainuff’s re-
sponse to the defendants™ motion for
summary judgment,the plaintff's pro-
posed juryinstruction regarding the is-
sue of negligence, and the trial court’s
ruling on the defendants’ posturial mo-
tions 1n a case alleging that a landlord
and apartment complex owners had
neghgently failed to control their ten-
ant's dog. (No. LR1999)

Abstract set

A collection of verdicts, settle-
ments, and opinions—all involving an-
imal attacks—that have appeared 1n
the Law Reporter and the Products Laa-
bility Law Reporter from 1993 to the
present. (No. AS037)
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negligent mthicoon of emotonal dis-
tress, and mtentonal inflicton of emo-
gonal tlim'vsﬁ,'l'lwwva;u‘;llvlm'lm*nli-
te the victim to compensation and can
trn the juryagainst the defendant.

What usually happens to lhv;lll;u‘king
dog? [Ttmight be quarantined for 10 days
(frequently at the dog's home). If in-
Juries are severe, the local authorities
might impose, after a hearing, condi-
tons ol continement of the dog and
penaltes onits owner. The administra-
tive remedies are dictated by city, coun-
ty, and state law.

“Every dog gets one free bite™ is not
an accurate summary of dog-bite law,
ven in a one-bite state, a dog-bite vic-
tm has potential legal remedies. Some
allow compensation; others provide for
phvsical safety. With a working knowl-
cdge ol the available causes of action,
vou will know a good case from a bad
one and will better serve both your
clhientand the community. 5
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32. See Hardsaw v. Courtney, 665 N.E.2d 603,
606-07 (Ind. Ct. App. 1996).

33. See, e.g., MASS. GEN. LAWS ANN,, ch. 140,
§155 (2002); N.H. REV. STAT. ANN. §466:19
(2005).

34. Hortonv. Hinely, 413 S.E.2d 199, 200 (Ga.
1992).

35. See, e.g., ALA. CODE §6-5-380 (2005); GA.
CODE ANN. §51-2-3 (WEST 2005); TENN.
CODE ANN. §37-10-1-3(a) (2005).

36. See, e.g., Savoryv. Hensick, 143 S.W.3d 712,
718 (Mo. Ct. App. 2004).

37. This cause of action is permitted in all
states but five: Kansas (Colombel v. Milan, 952
P.2d 941, 944 (Kan. Ct. App. 1988)); Ohio
(Burgess, 708 N.E.2d 285, 297); South Carolina
(Mitchell v. Bazzle, 404 S.E.2d 910,912 (S.C. Ct.
App. 1991)); Washington (Frobigv. Gordon, 881
P.2d 226, 228-29 (Wash. 1994)); and Wisconsin
(Gonzales v. Wilkinson, 227 N.W.2d 907, 910
(Wis. 1975)).

38. See, e.g., Uccello v. Laudenslayer, 118 Cal.
Rptr. 741, 746-48 (Ct. App. 1975); McKenna v.

Jackson, No. 01-A-01-9510-CV00438, 1996 WL

140496 (Tenn. Ct. App. Mar. 19, 1996).

39. Clark v. Texaco, Inc., 222 N.W.2d 52, 53
(Mich. Ct. App. 1974); Arrington Funeral Home
v. Taylor, 474 S.W.2d 299 (Tex. Civ. App.1971);
Harris v. Fisher, 20 S.E. 461 (N.C. 1894).

40. Compare Uccello, 118 Cal. Rptr. 741, 74648,

(Ct. App. 1994).
41. 3 P.S. §459-502-A (2005).
492. CAL. CIVIL CODE §3342.5 (1997).

43. Davis v. Gaschler, 14 Cal. Rptr. 2d 679 (Ct.
App. 1992).

Pit Bulls Ave More Dangerous and Breed-Specific
Legistation  Justified, MUNICIPAL LAWYER,

mgly permitted tenant to have two dogs in viola-
ton ol one-dog limitwas not harborerol the sec-
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